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Abstract

The research explores the death penalty within comparative criminal law, focusing on
Islamic Sharia, Arab domestic laws, and international human rights frameworks. It traces
the historical evolution, philosophical justifications, and contemporary legal regulations
of capital punishment, highlighting the conflict between retributive justice and the aboli-
tionist movement. The study argues that Sharia allows capital punishment in specific cas-
es, with strict procedural safeguards aimed at ensuring justice and life sanctity. In contrast,
many Arab legal systems retain the death penalty influenced by both Islamic traditions and

modern legal codes.
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Introduction

Throughout human history, the deprivation of life by state authority has represented the ul-
timate expression of sovereign power and moral controversy. The death penalty, or capital
punishment, has been both defended as a necessary safeguard for justice and condemned
as an archaic violation of human dignity. In contemporary discourse, it sits at the cross-
roads of legal theory, morality, religion, and international norms.

This study explores the death penalty through a three-tiered comparative framework: Is-
lamic Sharia, Arab positive laws, and international legal instruments. The aim is to identi-
fy points of convergence and divergence among these systems and to evaluate whether the
retention of capital punishment can be reconciled with the evolving standards of human
rights.

Methodologically, the study employs a rigorous analytical-comparative approach. This in-
volves a doctrinal analysis of primary legal sources, specifically drawing from the Qur’an,
Hadith, national penal codes, and major international treaties. The analysis is further aug-
mented by engaging with authoritative jurisprudential commentaries and integrating em-
pirical observations to ensure a comprehensive evaluation. Therefore, this structure allows
the discussion to unfold in six chapters:

I. The legal nature and historical evolution of the death penalty;
II. The international legal framework;

III. Regional and Arab approaches;

IV. The Islamic perspective;

V. A comparative synthesis

VI. Findings and recommendations.

Additionally, the study begins by situating the death penalty within its historical and phil-
osophical context, tracing its transformation from an instrument of public retribution to a
contested moral and legal institution. Subsequent chapters analyze how global abolition-
ist movements and international humanitarian law have reshaped national penal policies,
particularly within the Arab world, where the interaction between Sharia principles and
modern codifications...
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Chapter I — The Legal Nature and Historical Evolution of the Death Pen-
alty

1.1 Concept and Definition

The death penalty, often referred to as capital punishment, is the legally sanctioned exe-
cution of an individual by the state as punishment for a crime. From a legal standpoint, it
represents the highest form of penal sanction, removing the offender’s most fundamental
right: the right to life. The conceptual foundation of the penalty lies in the classical doc-
trine of retribution...

1.2 Historical Background

The origins of capital punishment trace back to the earliest codified laws of human civi-
lization. The Code of Hammurabi (circa 1750 BCE) enumerated numerous offenses pun-
ishable by death, reflecting a conception of justice rooted in strict reciprocity. In ancient
Greece, Draconian laws prescribed the death penalty for even minor crimes, leading to the
proverbial meaning of “draconian severity.” Similarly, Roman...

During the middle Ages, capital punishment became intertwined with religious authority.
The Church and monarchies alike utilized it as an instrument to enforce moral conformity
and political loyalty. Crimes such as heresy, witchcraft, and blasphemy were punishable
by death, illustrating how penal policy often reflected theological and ideological power
rather than objective justice. The Enlightenment era of the eighteenth century...

1.3 The Philosophical Foundations

The justification for the death penalty has oscillated historically between retribution, de-
terrence, and incapacitation. Retribution views the punishment as moral repayment—a
restoration of equilibrium between crime and justice. Deterrence, grounded in utilitarian
thought, asserts that the threat of death prevents potential offenders from committing grave
crimes. Yet empirical evidence remains inconclusive: modern criminological studies, in-
cluding those of the United Nations...

From a moral-philosophical standpoint, abolitionists such as Immanuel Kant and Albert
Camus argued that state-administered death undermines the very sanctity of life the law
seeks to protect. Conversely, proponents maintain that some acts are so egregious that
forfeiture of life is the only proportionate response, particularly where religious or cultural
norms sanctify divine justice.
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1.4 The Modern Evolution

The twentieth century witnessed a global re-evaluation of the death penalty. Following
World War II and the Nuremberg Trials, international law began codifying the right to life
as a fundamental human right. Article 3 of the Universal Declaration of Human Rights
(1948) affirms that “everyone has the right to life, liberty, and security of person.” Al-
though it does not explicitly prohibit...

By the early twenty-first century, over two-thirds of the world’s countries had either abol-
ished the death penalty in law or practice. However, retention persists in certain regions,
including many Arab and Asian states, where legal systems combine religious and statuto-
ry foundations. This coexistence of moral legitimacy and international critique forms the
central axis of contemporary debates.

Chapter II — The International Legal Framework of the Death Penalty
2.1 The Right to Life in International Law

The international legal order places the right to life at the pinnacle of human rights protec-
tion. Following the atrocities of the Second World War, the Universal Declaration of Hu-
man Rights (UDHR, 1948) enshrined this principle in Article 3: “Everyone has the right
to life, liberty, and security of person.” This declaration laid the normative foundation for
subsequent international treaties that progressively restricted, and ultimately sought to
abolish, the death penalty.

The International Covenant on Civil and Political Rights (ICCPR, 1966) elaborated this
right in Article 6, recognizing that while the death penalty may be imposed for the “most
serious crimes,” it must be carried out pursuant to a final judgment rendered by a compe-
tent court, and never in contravention of other human rights obligations. The article further
obliges states to...

As of 2025, more than 90 countries are parties to this protocol, reflecting a global trend
toward abolition. However, key Arab and Asian states, including Lebanon, Iraq, Saudi
Arabia, and China, remain non-signatories, citing cultural and religious considerations.

2.2 Regional Human Rights Instruments

In addition to the global framework, several regional systems reinforce the protection of
life and restrict the death penalty. The European Convention on Human Rights (ECHR,
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1950), through Protocols No. 6 (1983) and No. 13 (2002), has achieved complete abolition
within the Council of Europe. Article 1 of Protocol 13 categorically prohibits the death
penalty “in all circumstances,” making Europe a de facto death-penalty-free region.

Similarly, the American Convention on Human Rights (ACHR, 1969), Article 4, limits the
death penalty to exceptional cases and expressly prohibits its reintroduction in states that
have abolished it. In Africa, the African Charter on Human and Peoples’ Rights (1981) up-
holds the right to life under Article 4 but leaves room for national discretion. In 2015, the
African Commission on Human and Peoples’ Rights adopted a draft protocol calling for a
moratorium on executions, signaling a continental shift toward restriction.

The Arab Charter on Human Rights (2004), adopted by the League of Arab States, also
affirms the right to life (Article 5) while permitting capital punishment for the most serious
crimes. It imposes procedural safeguards: judgments must be final, and executions must
not contravene the rights of the condemned to a fair trial and appeal. This reflects a cau-
tious regional balance between human rights advocacy and traditional legal frameworks
influenced by Sharia.

2.3 International Jurisprudence and Case Law

Jurisprudence from international tribunals demonstrates an evolving interpretation of the
death penalty’s compatibility with human rights. In its General Comment No. 36 (2018),
the UN Human Rights Committee (HRC) made it clear that countries that still have the
death penalty must follow all due process rules. Arbitrary deprivation of life, summary
executions, and discriminatory application of the penalty constitute violations of Article 6
of the ICCPR.

The Inter-American Court of Human Rights, in Hilaire, Constantine and Benjamin et al. v.
Trinidad and Tobago (2002), held that mandatory death sentences violate the right to life
and human dignity. Similarly, the European Court of Human Rights, in Al-Saadoon and
Mufdhi v. United Kingdom (2010), found that extraditing persons to jurisdictions where
they might face the death penalty contravenes the ECHR’s Article 3 prohibition on inhu-
man treatment.

International criminal tribunals, such as those for the former Yugoslavia (ICTY) and Rwan-
da (ICTR), deliberately excluded capital punishment from their statutes, replacing it with
life imprisonment. The Rome Statute of the International Criminal Court (1998) followed
this precedent, reflecting a consensus that even the gravest crimes against humanity do not
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justify the death penalty under modern international criminal justice.
2.4 Contemporary Global Trends

The global trajectory over the past five decades demonstrates a steady movement toward
the abolition of capital punishment. According to Amnesty International’s 2024 Global
Report, 112 countries have abolished the death penalty for all crimes, 23 are abolitionist
in practice, and 55 retain it in law. However, the majority of executions occur in a small
number of states—most notably China, Iran, Saudi Arabia, Egypt, and the United States.

The United Nations General Assembly has repeatedly adopted resolutions urging all states
to establish a moratorium on executions with a view to eventual abolition (most recently
Resolution 77/222, 2022). While not legally binding, these resolutions reflect the crystalli-
zation of a customary international norm favoring abolition. The prevailing interpretation
of Article 6 ICCPR by the Human Rights Committee underscores that retention should be
exceptional, temporary, and progressively restricted.

Thus, the international legal framework—through treaties, jurisprudence, and soft-law in-
struments—reveals a moral and legal consensus that the death penalty is increasingly in-
compatible with the principles of human dignity, proportionality, and rehabilitative justice.

Chapter III — Regional and Arab Approaches to the Death Penalty
3.1 The Arab Legal Context

Arab legal systems occupy a distinctive position in the global debate on capital punish-
ment. They operate at the intersection of Islamic jurisprudence, colonial legal legacies,
and modern international obligations. While all Arab constitutions recognize the sanctity
of life, most maintain capital punishment within their penal codes for crimes such as in-

tentional homicide, terrorism, treason, espionage, and certain sexual or religious offenses.

For example, Lebanon’s Penal Code (1943) retains the death penalty for aggravated mur-
der and acts threatening national security. However, Lebanon has maintained an informal
moratorium on executions since 2004, reflecting a cautious shift toward abolition without
legislative reform. Iraq, by contrast, reinstated the death penalty in 2004 following its
temporary suspension under the Coalition Provisional Authority. It continues to employ
executions for terrorism-related crimes, a practice justified by national security concerns
amid ongoing instability.
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Other Arab jurisdictions, such as Egypt and Saudi Arabia, continue to apply capital pun-
ishment actively, often invoking both statutory law and Sharia principles. In Egypt, death
sentences are imposed for crimes including terrorism and murder under the Penal Code
and the Anti-Terrorism Law (2015). Saudi Arabia’s application of the death penalty de-
rives directly from hudud and qisas provisions of Islamic law, where execution may result
from offenses such as murder, armed robbery, or apostasy.

While these states emphasize deterrence and retribution, critics—including Human Rights
Watch and Amnesty International—argue that procedural deficiencies, such as reliance on
confessions obtained under duress or lack of adequate defense representation, undermine
compliance with international fair-trial standards.

3.2 Regional Policy Trends

The Arab region exhibits significant diversity in its application of the death penalty. States
such as Morocco, Algeria, Tunisia, and Jordan have not carried out executions in over a
decade, rendering them ““abolitionist in practice.” Tunisia, following its 2011 revolution,
has engaged in parliamentary debate over abolition but faces strong religious and public
opposition. Mauritania and Sudan, historically applying Sharia-based...

The Arab League has not adopted a unified stance on abolition. However, through the Arab
Charter on Human Rights (2004), member states collectively acknowledged the need for
procedural safeguards, including the right to appeal, prohibition of executing minors and
pregnant women, and the right to seek pardon or commutation. Although these provisions
fall short of abolition, they demonstrate an incremental regional commitment to limiting
the death penalty’s scope.

3.3 The Influence of Religion and Culture

Religion exerts profound influence on public attitudes toward the death penalty across
the Arab world. In predominantly Muslim societies, many citizens perceive capital pun-
ishment as divinely ordained under specific circumstances. The Qur’anic injunction “and
there is life for you in retribution, O people of understanding” (Qur’an 2:179) is often
invoked to justify qisas—the law of retaliation—as both a moral deterrent...

This duality between retributive justice and forgiveness allows for a dynamic interpretation
of Sharia that supports either retention or gradual abolition. Modern Islamic legal thinkers
such as Abdullahi an-Na’im and Tariq Ramadan advocate for the suspension of capital
punishment in light of contemporary understandings of human rights, arguing that Sharia’s
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objectives (maqasid al-sharia) prioritize the preservation of life and social harmony.

Culturally, many Arab societies equate justice with retribution, particularly where tribal or
communal traditions valorize honor and deterrence. This socio-legal context explains the
persistence of public support for the death penalty despite growing international pressure.

3.4 Regional Cooperation and International Engagement

At the regional level, engagement with international human-rights mechanisms remains
limited but evolving. Several Arab states have accepted Universal Periodic Review (UPR)
recommendations under the UN Human Rights Council, committing to reduce executions
and improve transparency. Lebanon, Jordan, and Tunisia have participated actively in
these reviews, signaling openness to legal reform. Conversely, Gulf Cooperation Council
(GCC) states have resisted external pressures, citing cultural relativism and national sov-
ereignty.

Notably; Arab civil-society organizations—such as the Arab Coalition against the Death
Penalty and the Lebanese Center for Human Rights (CLDH)—have played pivotal roles
in promoting moratoria and legislative reform. These initiatives reflect an emerging re-
gional dialogue that seeks to reconcile respect for Sharia with adherence to universal hu-

man-rights standards.

Overall, the Arab regional landscape demonstrates an incremental but discernible shift
from retributive absolutism toward procedural restraint. Although full abolition remains
politically contentious, the jurisprudential and moral foundations for such a transition are
gradually strengthening through both domestic reform and regional advocacy.

Chapter IV — The Islamic Perspective on the Death Penalty
4.1 Foundations in Sharia

Within Islamic jurisprudence, the death penalty occupies a complex position situated be-
tween divine command and human interpretation. Sharia, derived from the Qur’an, Sun-
nah, consensus (ijma‘), and analogical reasoning (qiyas), conceives of punishment as a
means of preserving social order, deterring crime, and achieving justice through propor-
tional retribution. The Qur’an establishes the sanctity of life in categorical terms: “Who-
ever kills a...

Islamic law recognizes three primary categories of punishment: hudud (fixed penalties
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for offenses against divine rights), qisas (retaliation for intentional homicide or bodily
injury), and ta‘zir (discretionary punishments determined by the ruler or judge). Capital
punishment may arise under both hudud and qisas. However, its application is tightly cir-
cumscribed by evidentiary and procedural safeguards, emphasizing the protection of the
innocent and the possibility of forgiveness.

4.2 Hudud Offenses and Evidentiary Standards

Hudud crimes are those considered violations of divine boundaries, such as apostasy (rid-
dah), adultery (zina), murder, armed robbery (hirabah), and certain forms of treason. While
some classical jurists prescribed execution for these offenses, Islamic jurisprudence uni-
formly requires proof of the highest standard—al-bayyina al-qati‘a—meaning clear, un-
equivocal evidence. For instance, the offense of adultery requires the testimony of four
upright witnesses to the act itself (Qur’an 24:4), a condition so stringent that actual imple-
mentation becomes almost impossible.

This strict evidentiary threshold reflects an essential principle in Islamic penal theory: “It
is better to err in forgiveness than to err in punishment.” The Prophet Muhammad (peace
be upon him) is reported to have said, “Avoid applying hudud penalties whenever you can
find an excuse for the accused” (Sunan Ibn Majah, Hadith 2545). Consequently, Islamic
criminal law prioritizes doubt (shubha) and mercy over rigid enforcement, underscoring
the divine preference for repentance and reform.

4.3 Qisas and the Ethic of Retribution

The concept of gisas—Tliterally, “equal retaliation”—is central to Sharia’s treatment of ho-
micide and bodily injury. The Qur’an legitimizes qisas as a moral balance between justice
and mercy: “O you who believe, prescribed for you is retribution for those murdered... But
whoever is pardoned by his brother anything, then there should be a suitable follow-up and
payment to him with good...

This duality reflects a theological and legal equilibrium—justice is achieved through the
recognition of wrongdoing, while mercy preserves the community’s moral fabric. The op-
tion of diyah transforms the death penalty from an obligatory sanction into a discretionary
moral choice. It grants the victim’s heirs agency in determining whether retribution or

reconciliation better serves divine justice.

In modern Muslim-majority states, qisas provisions remain embedded in national penal
codes. For example, Saudi Arabia’s Law of Criminal Procedure (2001) and Iran’s Islamic
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Penal Code (2013) retain gisas but condition execution on the insistence of the victim’s
heirs. This privatization of retribution harmonizes with the Sharia emphasis on personal
responsibility while complicating state administration of justice.

4.4 Ta‘zir and Judicial Discretion

The ta‘zir category encompasses offenses not specified under hudud or gisas, allowing
judges’ discretion to impose penalties proportionate to the circumstances. While execution
may theoretically occur under ta‘zir for offenses like espionage or severe corruption, most
jurists restrict this punishment to extraordinary cases that fundamentally threaten public
security. This flexibility illustrates Sharia’s adaptability to context and evolving societal
needs. It also demonstrates...

4.5 The Principle of Mercy and Modern Reformist Thought

Central to the Islamic legal tradition is the principle of rahmah (mercy). The Qur’an re-
peatedly describes God as “Most Merciful, Most Compassionate”, and this divine attribute
informs the ethical underpinnings of Islamic justice. The Prophet’s own reluctance to en-
force hudud penalties unless incontrovertible evidence was present has inspired modern
scholars to argue that the ultimate goal of Sharia is not retribution but moral rehabilitation.

Contemporary reformist jurists, such as Mohammad Hashim Kamali and Tariq Ramadan,
contend that the modern state should suspend capital punishment in light of procedural
injustice, political misuse, and the Qur’anic emphasis on forgiveness. They invoke the
Magasid al-Sharia (objectives of the law), which prioritize the protection of life (hifz al-
nafs) and human dignity (karamah insaniyyah), as the basis for calling for a moratorium
(suspension of the death penalty).

Thus, while Islamic jurisprudence recognizes the legitimacy of the death penalty within
narrowly defined boundaries, its overarching moral framework tends toward restriction,
not expansion. Properly interpreted, Sharia does not contradict modern human rights
principles but complements them by embedding justice within a theology of compassion.
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Chapter V — Comparative Analysis: Sharia, Arab Legislations, and In-
ternational Law

5.1 Comparative Foundations

The interaction between Sharia, Arab positive law, and international human rights law
reveals both convergence and divergence in the treatment of capital punishment. All three
systems acknowledge the sanctity of life, yet they diverge on the legitimate grounds for
its deprivation. Sharia views life as a divine trust (amana), permitting its forfeiture only in
cases explicitly sanctioned by revelation, such as...

5.2 Legal Basis and Purpose of Punishment

Under Sharia, the rationale for punishment is primarily moral and restorative—aimed at
preserving social harmony and deterring sin. Retribution (qisas) functions as a form of
moral equilibrium, not vengeance. The Qur’an’s juxtaposition of justice and mercy reflects
a theological balance: “In retribution there is life for you, O people of understanding”
(Qur’an 2:179).

Arab legislations, however, have institutionalized punishment through codified statutes.
The Lebanese and Egyptian penal codes, for example, enumerate specific crimes warrant-
ing death, often incorporating Western legal categories such as treason or espionage absent
from classical figh. In these systems, the death penalty serves both deterrent and retribu-
tive purposes but lacks Sharia’s theological dimension of mercy and repentance.

International law, influenced by Enlightenment philosophy and post-war human rights
movements, conceives punishment as corrective and rehabilitative rather than retributive.
The ultimate aim, as expressed in the United Nations Human Rights Committee’s General
Comment No. 36 (2018), is to restrict and eventually abolish capital punishment in favor
of alternatives consistent with human dignity.

5.3 Procedural Safeguards

All three systems impose procedural constraints, though their sources differ. Sharia’s
evidentiary standards are among the most rigorous in world jurisprudence—requiring
eyewitness testimony or confession obtained without coercion. The high threshold of
proof functions as a moral barrier to wrongful execution. The high threshold of proof
serves as a moral barrier against wrongful execution. Arab statutory laws, however, have
not consistently preserved these safeguards in practice, according to reports from Amnesty
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International and Human Rights organizations.

By contrast, international law places procedural fairness at the core of legitimacy. Article
14 of the ICCPR (1966) guarantees the right to a fair and public hearing, presumption of
innocence, and access to legal assistance. The Safeguards Guaranteeing Protection of the
Rights of Those Facing the Death Penalty (ECOSOC Resolution 1984/50) further man-
dates that executions occur only after final judgment...

5.4 Human Dignity and the Sanctity of Life

At the ethical core of all three systems lies a shared reverence for life. The Qur’an’s prohi-
bition against unlawful killing aligns with Article 3 of the Universal Declaration of Human
Rights (1948), which affirms the right to life, liberty, and security of person. However,
international law now extends this protection to a categorical rejection of state-sanctioned
execution, interpreting human dignity as incompatible with the deliberate taking of life.

In Arab legislations, human dignity is constitutionally recognized but often subordinated
to considerations of public order and religious tradition. The Lebanese Constitution, for
instance, guarantees “the inviolability of human life,” yet the penal code continues to pre-
scribe death for aggravated homicide. The result is a legal ambivalence—recognition of
international norms without their full incorporation.

Sharia, by contrast, harmonizes the sanctity of life with divine justice. It neither glorifies
execution nor abolishes it but situates it within a moral framework that makes forgiveness
preferable. The Prophet’s teachings emphasize clemency: “No servant of God forgives an
injury except that God increases his honor thereby” (Sahih Muslim, Hadith 2588). This
ethical orientation places Sharia closer to the humanitarian ideals underlying international
law than is often acknowledged.

5.5 The Question of Sovereignty and Universalism

A recurring point of tension arises from the perception that international abolitionism
challenges national sovereignty and cultural particularism. Many Arab states invoke the
doctrine of cultural relativism to justify the retention of capital punishment, contending that
their inherent moral and religious values cannot be subordinated to external international
norms. Yet, from a jurisprudential perspective, Sharia itself embodies a universalist ethic
grounded in divine revelation rather than national custom.

The challenge, therefore, is not the incompatibility of Sharia with international law but

1 E
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the politicization of both. When interpreted through maqasid al-sharia—the objectives of
justice, mercy, and the preservation of life—Islamic jurisprudence aligns with the evolv-
ing international consensus that the death penalty should be either suspended or restricted
to extraordinary circumstances. The harmonization of these frameworks requires mutual

recognition: international...
5.6 Toward a Reconciliatory Paradigm

A synthesis between Sharia and international law is not only possible but also doctrinally
defensible. By emphasizing mercy over retribution, Sharia offers a theological foundation
for gradual abolition. Arab legislations, situated between these paradigms, can serve as
laboratories for reform—adopting moratoria, enhancing judicial safeguards, and engaging

in interpretive renewal (ijtihad).

The convergence of moral reasoning, legal evolution, and international advocacy suggests
that the future of capital punishment in the Arab-Islamic world lies in reinterpretation
rather than confrontation. Reaffirming the Qur’anic principles of justice, compassion, and
the preservation of life could bridge the divide between faith-based jurisprudence and

universal human rights.
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Conclusion

The death penalty stands at the intersection of law, morality, and faith. The comparative
analysis demonstrates that Islamic Sharia, far from mandating frequent execution, embeds
within its very structure an ethic of restraint and mercy. Arab legislations, while histori-
cally influenced by both Sharia and European legal traditions, now face the challenge of
reconciling cultural authenticity with global human rights expectations.

International law, having evolved through the post-war human rights movement, progres-
sively treats capital punishment as a relic incompatible with human dignity. Yet complete
abolition within Muslim-majority contexts requires not confrontation but reinterpretation:
by grounding reform in the Qur’anic objectives of justice and compassion, Arab states can
align with the global humanitarian consensus without abandoning their religious identity.

Ultimately, the harmony between Sharia and international law lies in their shared rever-
ence for life. The future of criminal justice in the Arab-Islamic world depends on trans-
forming retribution into restoration—affirming that true justice resides not in taking life,
but in preserving it.
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